UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

9-10-2008

Zenner v. Holcomb Appellant's Reply Brief Dckt.
35034

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Zenner v. Holcomb Appellant's Reply Brief Dckt. 35034" (2008). Idaho Supreme Court Records & Briefs. 1821.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/1821

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

Edwin L. Litteneker
Attorney at Law
PO Box 321
Lewiston, Idaho 83501
Telephone: (208) 746-0344
Facsimile: (208) 798-8387
ISB No. 2297
Attorney for Appellants
IN THE SUPREME COURT OF THE
STATE OF IDAHO
BRADLEY J. ZENNER and ALLASON )
M. ZENNER,
1
)
Plaintiffs-Respondents,
1
)
v.
)

Supreme Court No. 35034
APPELLANT'S REPLY BRIEF

1

LANCE D. HOLCOMB and JENNIFER )
K. HOLCOMB, dba HOLCOMB
)
CONSTRUCTION
1
Defendants-Appellants.

1
1

APPEAL FROM SECOND JUDICIAL DISTRICT, LEWIS COUNTY
THE HONORABLE JOHN BRADBURY, PRESIDING
Edwin L. Litteneler
Attorney at Law
P.O. Box 321
Lewiston, ID 83501
Attorney for Appellants

Paul Thomas Clark
Clark and Feeney
P.O. Drawer 285
Lewiston, Idaho 83501
Attorney for Respondents

TABLE OF CONTENTS

TABLE OF CONTENTS.........................................................................i

..

TABLE OF AUTHORITIES....................................................................11

...

STATUES..........................................................................................111

...

OTHER AUTHORITY ...........................................................................111
I.

STATEMENT OF THE CASE.......................................................... 1
a.
b.
c.

Nature of the Case............................................................... 1
Party References ..................................................................1
Factual Statement and Procedural History .................................... 1

I1.

ISSUES ON APPEAL ...................................................................1

111.

STANDARD OF REVIEW .............................................................2

IV .

ARGUMENT ..............................................................................
2
1. The Trial Courl abused it's discretion in determining that Zenner
was the prevailing party ..........................................................2
2. The Trial Court erred in it's award of attorney fees by failing
to consider the factors set out in I.R.C.P. 54(e)(3) ............................4

3. The Trial Court erred in it's award of costs by failing to consider
the requirements of I.R.C.P. 54(d)(l) ...........................................4
4. I-Ioicomb is entitled to their attorney fees and costs on appeal ...............7
IV .

CONCLUSION ...............................................................................7

TABLE OF AUTHORITIES
CASES

PAGE(S)

Letlunich v. Lettunich. 141 Idaho 425. 111 P.3d 110 (2005) 1.................................
5. 6
Leltunich v. Lettunich. 145 Idaho 746. 185 P. 3d 258 (2008) I2 ........................2. 5. 6. 7
Mihalka v. Shepherd, 145 ldaho 547. 181 P.3d 473 (2008) ....................................
6
Perkins v. U S. Tmnsformer West. 132 Idaho 427. 974 P.2d 73 (1999) ........................7
Smith v. Angell. 122 Idaho 25. 830 P.2d 1163 (1992) .............................................3

STATUTES
Idaho Code 5 12-121................................................................................
7

OTHER AUTHORITIES
I.R.C.P. 54 .............................................................................................
6
I.R.C.P. 54(d).......................................................................................
5, 6
I.R.C.P. 54(d)(l) ................................................................................
1, 5, 7
I.R.C.P. 54(d)(l)(B) ............................................................................3,4, 6
I.R.C.P. 54(d)(l)(C&D) ..............................................................................
7
I.R.C.P. 54(d)(l)(C) ..................................................................................7
I.R.C.P. 54(d)(l)(D) ..................................................................................
7
I.R.C.P. 54(e).........................................................................................
5, 6
I.R.C.P. 54(e)(3) ..........................................................................1,4, 5,6, 7
I.A.R. 41 ................................................................................................
7

I. STATEMENT OF THE CASE
a.

Introduction.
This is the reply brief of Lance and Jennifer Holcomb, d/b/a I-Iolcomb Construction in

support of their appeal from Judge Bradbury's Memorandum Decision and Order awarding
$106,049.29 in attorney fees and $14,215.64 in costs to the Plaintiffs, Bradley J. Zenner and
Allason M. Zenner.
b.

Partv References.
Lance Holcomb and Jennifer Holcomb d/b/a Holcomb Construction are referred to as

"Holcomb", Bradley J. Zenner and Allason M. Zenner are referred to as "Zenner" for
purposes of this argument.

c.

Factual Statement and Procedural Historv.
Only Judge Bradbury's award of Costs and Attorney Fees is before this Court on

appeal. Zenner has argued in their responsive brief that Judge Bradbury did not error i11 the
award of costs and fees.

11.

ISSUES ON APPEAL

Holcomb has identified four issues on appeal:
1. The Trial Court abused it's discretion in determining that Zenner was the

prevailing party.
2. The Trial Court erred in it's award of attorney fees by failing to consider the

factors set out in I.R.C.P. 54(e)(3).
3. The Trial Court erred in it's award of costs by failing to consider the
requirements of I.R.C.P. 54(d)(l).
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4. Holcomb is entitled to their attorney fees and costs on appeal.
Zenner responded to each of these issues. That organization of the argument is
maintained in this reply brief. Zenner in the body of their response to Holcomb's argument
as to anorney fees and costs on appeal contend that Zenner is entitled to an award of their
fees and costs on appeal.
The Zenner's do not dispute that the issues on appeal are dispositive nor is there a
cross-appeal as to determination of the Trial Court.

111.

STANDARD OF REVIEW

The District Court's exercise of discretion is reviewed to determine whether the court
viewed the issue as one in which it had discretion, whether the Court acted within the
boundaries of such discretion and consistent with applicable legal standards and whether the
court reached its decision by an exercise of reason. Lettunich v. Lettunich, 145 Idaho 746,
185 P.3d 258 (2008) (referred to herein as Lettunich II).

1V.

ARGUMENT
ISSUE 1

The Trial Court abused it's discretion in determining that Zenner was theprevailing
party.
At least to the determination of whether Zenner was the prevailing party, the Trial
Court appears to engage in an exercise of its discretion, however, the court's reasoning is not
supported by existing law.
The difficulty with the Zenner's analysis of the Trial Court's determination of the
prevailing party is appearing to want their cake and eat it too. In order to determine the
APPELLANT'S REPLY BRIEF
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prevailing party, the Trial Court must exercise its discretion in applying the I.R.C.P.
54(d)(l)(B) analysis. but the analysis engaged in by the Trial Court demonstrates that the
Court did not engage in an exercise of reason.
The Trial Court engages in an analysis of the assessment of the risk of not settling a
case prior to trial. Idaho Supreme Court has previously determined that the Court's
consideration of failed settlement discussions or a reference to the failure to negotiate a
settlement when determining whether to award attorney's fees is prohibited under Idaho Law.

Smith v. Angell, 122 Idaho 25, 830 P.2d 1163 (1992). The Trial Court's analysis of the
assessment of the risk of litigation includes a discussion orthe failed settlement efforts. The
District Court obviously took in to consideration the failed settlement negotiation in
determining whether Zenner was the prevailing party.'
That assessment of the risk of litigation is not contemplated in I.R.C.P. 54(d)(l)(B) to
determine who the prevailing party is. The Trial Court clearly punishes Holcomb for not
having settled the case in its analysis concluding that Zenner is the prevailing party. Such
analysis and result is clearly against public policy.

' Judge Bradbury indicates:
The Zenners had a dilemma. They could take their losses or they could insist on getting the
house they had contracted for. Mr. Holcomb had made it clear he was not going to
voluntarily make any more repairs. In that context, the decision to hire a lawyer was one
forced on the Zenners by his refusal to deal with them directly. The decision to refuse to try
to amicably settle the dispute without lawyers was done with the knowledge that the contract
would require one of the parties to pay two sets of lawyer's fees if the dispute was turned
over to lawyers. The decision was also made with the knowledge that the longer the case
went, the more the lawyer's fees and costs would accme.
Memorandum Decision and Order, R. pp. 17- 18
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It is unfortunately relatively easy for this reviewing court to determine that a party
who receives a $40,000.00 Jury verdict is the prevailing party. However, it is the Trial
Courts analysis in determining the prevailing party that is so problematic.
The Trial Courts analysis clearly indicates that the exercise of discretion that the Trial
Court engaged in was not to determine whether Zenner was the prevailing party but whether
the allocation of the risk of trial should be placed on Holcomb. Such is not the analysis
contemplated by I.R.C.P. 54(d)(l)(B). The Trial Court's analysis results in an abuse of
discretion to have considered factors which this Court has determined should not considered
as a matter of law.2

ISSUE 2
The Trial Court erred in it's award of attorneyfees byfailing to consider thefactors
set out in L R.C.P. 54(e)(3).

After an analysis of the parties contract, though not as contemplated by I.R.C.P.
54(e)(3), the Trial Court determines that it has no discretion to award anything other than the
"actual" attorneys fees incurred by ~ e n n e r . ~

Neither should the Trial Courts analysis be considered harmless error. The implications of such analysis being
approved on appeal must be avoided so that an appropriate analysis is ellgaged in by the Trial Court.
The court also incorrectly concludes that the amount of lawyers fees and costs were not in dispute. R. p. 25.
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The Trial Court indicates that the Court has no role in determining the amount of fees
awarded if the language of "reasonableness" is not employed by the drafter of the parties

However, here it is clear that Zenner invoked the assistance of the court in resolving
their dispute with Holcomb including the award of attorney fees. That invocation is clearly
the basis of the Court's application of the factors required by I.R.C.P. 54(e)(3).
Zenner should not be entitled to argue that they requested "reasonable" attorney fees
pursuant to Rule and now that the Trial Court is right in determining that the I.R.C.P.
54(e)(3) factors do not apply. Zenner should not be entitled to rely upon I.R.C.P. 54(d)(l) to
determine the prevailing party and then not have the remainder of I.R.C.P. 54(d) and I.R.C.P.
54(e) applied to determine the reasonableness and appropriateness of the award of attorney's
fees as costs.
The Supreme Court in Lettunich v. Lettunich, 141 Idaho 425, 111 P.3d 110(2005)

(Lettunich I), clearly sets out the basis for the award of attorneys fees considering similar
language in the parties contract here. It is not necessary to engage in a contractual analysis to
determine whether Zenner is entitled to its actual attorneys fees, all the Trial Court would
have had to do was analyze the factors set out in I.R.C.P. 54(e)(3). Lettunich 11, 145 Idaho

746, 185 P.3d 258 (2008).'

Again the language considered by the Trial Conrt is set out in paragraph 20. It is respecthlly submitted that
the emphasis of the Trial Cout on the absence of a "reasonableness" telm ignores a reading of the entirety of
the contract language and the pleadings of Zenner.

'

The Trial Conrt could have analyzed attorney fee issues like the seventy hour days to the substantial and
significant use of paralegals at $80.00 per hour attending trial each day not contemplated by the parties contract.
(R. p. 70)
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Zenner should not be entitled to invoke the courts assistance, be permitted to plead
the I.R.C.P. 54 basis for an award of fees and then claim the rest of the Rule does not apply
to determine the amount of the award of attorney fees.
The Lettunich contract is no different than the contract between Holcomb and Zenner.
The contract analysis utilized by the Trial Court permits the Trial Court to speculate as to the
parties intent or to make unsupported factual findings about the parties bargaining power. (R.

p. 20). The analysis of the I.R.C.P. 54(e)(3) factors permits the Trial Court to focus on the
specific factors analyzing a party's entitlement to fees. The application of the factors set out
in I.R.C.P. 54(e) encourages a consistent predictable determination given the parties
relationship.
The Trial Court can not use I.R.C.P. 54(d)(l)(B) as its analysis to determine the
prevailing party and then reject the remainder of the Rule as required by this Court in

Lettunich II. Additionally, this Court has recently indicated the importance of setling out the
Trial Court's analysis of the factors required by 54(d) and 54(e) in Mihalku v. Shepard, 145

Idaho 547, 181 P.3d 473 (2008). The Trial Court's lack of clarity and consistency in its
order on attorneys fess instead of analyzing the factors required by I.R.C.P. 54(e) forms the
basis for remand to the Trial Court for consideration of the appropriate amount of fees.
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ISSUE 3

The Trial Court erred in it's award of costs byfailing to consider the requirements of

I. R. C.P. 54(d)(I).
The Trial Court failed to analyze any of the factors required by Rule I.R.C.P.
54(d)(l)(C & D) for an award of costs as a matter of right or discretionary costs. An award
of costs must be accompanied by an analysis of an award of costs as a matter of right under
I.R.C.P. 54(d)(l)(C) and the discretionary costs as required by I.R.C.P. 54(d)(l)(D). The
court makes no findings as to the appropriatenessof an award of costs (or as to attorneys fees
as costs). There is no basis to determine the appropriateness of an award of discretionary
costs as required in Pevkins v. US. Transformer West, 132 Idaho 427, 974 P.2d 73 (1999).
ISSUE 4

Holcornb is entitled to their attorney fees and costs on appeal.
Should Holcomb's prevail on appeal, they are entitled to an award of their costs and
fees, pursuant to Idaho Code 5 12-121, IAR 41 and the parties contract.
Zenners did not appropriately set out the basis for their claim for attorneys fees on
appeal as required by Appellate Rule 41 and Lettunich 11; 145 Idaho 746, 185 P.3d

258(2008).
V. CONCLUSION

The Trial Court abused its discretion in determining the prevailing party.
The Trial Court further abused its discretion indetermining that I.R.C.P. 54(d)(l) and
I.R.C.P. 54(e)(3) did not apply in the court's determination of the amount of attorney fees
and costs awarded by the Court.
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Finally Holcomb is entitled to their attorney fees and costs on appeal. Zenner is not
This matter should be remanded to the District Court.
DATED this 5" day of September 2008.
Edwin L. Littenelter
Attorney for Appellant
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